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0” IX1 ON,.z.-----
This appeal is made pursuant to Section 25 of the Bank

and Corporation Franchise .Tax Act (Chapter 13, Statutes of 1929,
as amended) from the action of the Franchise Tax CoiXnissioner
(no'fl succeeded by the Franchise Tax Board) on the protests of
?ratsonvilie Frozen Food Lockers, Inc., to proposed assessments
of addi_tional tax in the amount of $365.92 for the income year
ended Sz~~tember 36, 1945 (taxable years ended September 30, 1945
and 1945), and in the amount of $46.85 for the income year ended
September 3C, 1946 (taxable year ended September 30, 1947).

Appellant, a California corporation, commenced operations
in the frozen food locker business in Celifornia on October 1,
1944p ad continued to an&age in that business ,Juring the years
involved herein. It rented refrigerated lockers for an annual
charge payable' in advance. A person to whom a iocker was rented
was entitled to store food in the locker throughout the rental
period, Appellant during that time being obliged to perform the
services necessary for the maintenance of the locker. If a
customer desired to discontinue the rental prior to the end of
the rental period, hi;: could do so and thereupon he bec;lrce entitled
to a refund of the unearned portion of the charge paid by him.

Appellant kept its books and reported its income on the
accrual basis of accounting. It did not consider the charges
paid to it in advance as income until they had been earned and,
therefore, it did not report for the income year endad September
30, 1945, advance paym;nts rt=ceived during that year of $5,381.28
Similarly, for the income year ended September 30, 1946, advance
payments recei'ved in the amount of $2,848,25 were not reported
as income. 'The Co~mmissioner, however, regarded the advance pay-
iiiRiltS aS iriCOiXlC2 for the yaar in which they were received and made
hi7 proposed assessmtints  accordingly.,

Appellant has referred to certain ccnditions iqosed by the
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War Foods Administration for the granting o&f the necessary priori-
ties for the construction of its plant, It appears that the Ad-
ministration required that at least 60% of the lockers be rented,
that one year's advance rental be received by Appellant and that
those paymtints be placed in escrow before the priorities would
be granted. We have not been informed as to the period of the
escrow and it has not been alleged by kppsllant that it did not
become entitled to the use of tile advance payments during the
year in which they were recoivad, subject, of course, to the
right of a customer to receive a refund of a pro rata portion
Of th2 payment if he relinquished the locker before tha end Of
ths year.

Section 12 of the Bank and Corporation &Y3nchise '?aX Act,
during the years invoived herein, provided in part as follows:

Vhe net income shall be computed upon the basis
Of the taxpayervs annual accounting period, fiscal year
or calendar year as the case ,may be, in accordance with
the metho of accounting regularly employed in keeping
the books of such taxpayer; but if no such method of
sccounting h&s been so empioyed, or if the method employed
does not cler;rly reflect the income, the computation
s,h,~ll be m&de in accortianc e with such method as in the
oyTni.on of said commissioner does clearly reflect the
iZ;33me.a.(Y

-Lo
Ap~:->.LZ..ar!;  contends that its books 'were Ire?': according

r;%$O 0:"; ) znurd and generally accepted accounting principles" and
-;,;h a ;; $t:~+y 2ropsrly rerlect.";ed its income for tax _nurposes. Its
pcsi5i cn 9 ilo>\c,ver, is not supported by the authorities.

It iss frequently been held under the ccm>arable provisioni
of tj.le Pzd2rai ;.aw (section 41 of the Internai lievenue Code) that
ad vci,yrl;e $Ey&meata of various types are includibl::  in income for the
yt".f" in.. ~.hich they are rezsived even thou~n the recipient reports
on the accsual basis. Canital Warehouse Co., Inc. v. Commissioner
1-71 Ped. 2d 395; south EiSFarms, Inc. V. Com$??sioner, 138 Fed.
2d 8i8; l!T~:1ti~‘i?a'?  ET=?, Inc., 9 T.C. 1597ioT$ Eealth Club,
TnC c 1 L ~~"~~-~"tj~j; --=--Ti-

z....-
Sou-r;k T?.coma Motor COIlIpaTl.~, 3 ‘IiLC. 411.
- -

xpye?_ler.t contends that this rule refers only to the rental
of tangible assets (such as land, buildings or equipment), the
possession of which is transferred for a given period of time,
and that it does not apply where the prepayment consists more Of
a payment for services (in this case maintaining proper tempera-
t*ure ir the col;li  TOOAl, koen.‘,r_g the storage space clean and sani-
tary, etc. j,, YLe;: e $&g;hin,-- the conte.ntion is not sl:-pported  by
the der;isior.s  o In9 ",e;?ital biiarehouse Co. 9 Inc. v. i;ommissioner
i advance ;?a>-me;:ts to cc,vi.r-'--G~'-‘--‘Pkost of re_moving goods from warehouse
~..t the end 02' the stor:rge period) 9 Wational fAirlines, Inc.
$1 _?roC:e&.s of adve_nc,e sa:[es of airpl~l~~ trans;:ortaticn not yet
:: :~..rhi.shed J ) South II'~~L~cci~.a uto';or Co. (rzceipts from sales of
ai;tomobil_e ~i~~i;~c~-~~_:_"-~~~~and  Your Health Club, Inc.
(recaip$a r'roz~ one-ye&r contracts for furnishing health and
sport Zacilitiesj, tb3 advance payments Uere for personal services
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and were held income in the year received regardless of whether
the service was to be performed in a subsequent year. The action
of the Comm;issioner must, accordingly, be sustained.

O R D E R- - - - -
Fussuant to the views. expressed in the opinion of the Board

on fj.!_e in this proceeding, and good cause appearing therefor,

.YT IS EEREtiY ORtiERED, kDJIJ9Gm AND DECREZD, pursuant to
tiec’ticn  25 of the Bank and Corporation Franchise Tax Act, that the
a;?t!on of the Franchise Tax Co_mmissioner  (now succeeded by the
J&anc%.se Fax Boardj on the protests of Watscnville Frozen Food
I.0clrsrs, inc., to proposed assessments of additional tax in the
amount of $36&92 for the income year ended September 30, 1945
(taxable years ended Se.ptember 30, 1945 and 19461, and in the
amount of $96.85 for
(taxable year

the income year ended Sep:ember 30, 1946
ended September 30, 19471, be and the same is

hereby sustained.

Cone  at
19j-;G,  ‘.y t&

LOS Angeles, California, this 3Pd day of October,
State Ward of Equalization.

Geo. R. Reilly, Chairman
J. I-I. Quinn, Kember
J. L. Seaweli? Kzmber
VJAm. G. tioneI.11, &~~iber

I, -;,:I?:  c:,;r,.
i!.  _ . ..Jii’.  2. . E’. ‘-?,\ Viah:c.b.aftig, , Acting Secretary
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